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EXECUTIVE SUMMARY

The UK workforce is entering a new legal era. Neurodiversity-related tribunal claims are
rising sharply, and employers are increasingly held liable for conduct they neither endorsed
nor were aware of. Under Section 109 of the Equality Act 2010, employers face strict
vicarious liability for discriminatory acts committed “in the course of employment,” regardless
of intent. The Worker Protection Act 2023 further elevates this threshold by introducing a
positive duty to prevent harassment before it occurs.

This whitepaper reframes the surge in litigation not as a cultural misunderstanding or HR
failure, but as a governance architecture failure. Traditional HR systems—built on
subjective interpretations of professionalism, intent-based assessments, and high-friction
grievance processes—are structurally incapable of meeting the statutory requirements now
expected by tribunals.

The NWAF™ Governance Framework provides a preventative, legally aligned architecture
designed to help employers satisfy the “all reasonable steps” defence. It introduces explicit
neuro-conduct taxonomies, cognitive decay monitoring to prevent stale training, audit-ready
evidence logs, and low-friction grievance systems that remove executive-function barriers for
neurodivergent employees.

The framework also addresses the emerging “anonymity paradox”: anonymous reports
trigger the employer’s positive duty to act yet provide insufficient detail for traditional
investigations. NWAF resolves this through hotspot mapping and preventative governance
rather than punitive individualisation.

This whitepaper sets out the statutory landscape, the national pattern of litigation, the
governance gaps that expose employers to liability, and the structural reforms required to
build compliant, psychologically safe workplaces. It provides a phased implementation
roadmap and policy recommendations for regulators and governance leaders.

Core message:
The vicarious liability crisis is not a cultural issue. It is a governance issue. NWAF™ provides

the preventative architecture required to meet the new statutory threshold and protect both
employees and employers in an increasingly complex legal environment.
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1. Introduction

The modern workplace is undergoing a profound legal shift. Neurodiversity-related tribunal
claims are rising at a pace that employers, HR teams, and regulators have not structurally
prepared for. What was once dismissed as “banter,” “miscommunication,” or a “personality
clash” is now recognised by tribunals as discriminatory conduct under the Equality Act 2010.
Employers are facing six-figure liabilities for comments as seemingly casual as “Why can’t
you just be normal?” or “Everyone’s a bit ADHD,” because the legal test no longer turns on
intent — it turns on effect.

This whitepaper reframes the surge in litigation not as a cultural misunderstanding or a
training gap, but as a governance architecture failure. The statutory duties have not
changed. The Equality Act has not changed. The legal thresholds for harassment and
discrimination have not changed. What has changed is the system’s ability to comply with
those duties in a workforce where neurodivergent communication, sensory needs, and
behavioural traits are increasingly visible, increasingly misunderstood, and increasingly
litigated.

Traditional HR frameworks — built on subjective interpretations of professionalism,
intent-based assessments, and high-friction grievance processes — are structurally
incapable of meeting the statutory requirements now expected by tribunals. These systems
rely on vague descriptors such as “offensive,” “inappropriate,” or “unprofessional,” which
provide no legal shield under Section 109 of the Equality Act. They rely on training that
becomes stale, policies that sit dormant, and grievance routes that demand high executive

function from the very employees most affected by discriminatory conduct.

The Worker Protection Act 2023 has further elevated the legal threshold by introducing a
positive duty to prevent harassment. Employers must now demonstrate that they took all
reasonable steps to prevent discriminatory conduct before it occurred. Passive compliance is
no longer lawful. A policy in a drawer is no longer a defence. A one-off training session is no
longer sufficient. The legal landscape has shifted from reactive HR to proactive governance.

The NWAF™ Governance Framework provides the preventative architecture required to
meet this new statutory threshold. It introduces explicit neuro-conduct taxonomies, cognitive
decay monitoring to prevent training staleness, audit-ready evidence logs, and low-friction
grievance systems that remove executive-function barriers for neurodivergent employees. It
also addresses the emerging “anonymity paradox,” where anonymous reports trigger the
employer’s positive duty to act but provide insufficient detail for traditional investigations.

This whitepaper sets out the statutory landscape, the national pattern of litigation, the
governance gaps that expose employers to liability, and the structural reforms required to
build compliant, psychologically safe workplaces. It provides a phased implementation
roadmap and policy recommendations for regulators and governance leaders.

The central premise is clear:

The vicarious liability crisis is not a cultural issue. It is a governance issue. NWAF ™
provides the structural solution.
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2. Background

The rise in neurodiversity-related litigation is not occurring in isolation. It reflects a deeper
structural shift in the workforce, where neurodivergent communication styles, sensory
profiles, and behavioural traits are increasingly visible, yet remain poorly understood within
traditional HR and managerial frameworks. As organisations attempt to navigate this
complexity, the gap between statutory requirements and operational practice has widened
into a systemic governance failure.

Across the UK, employers are encountering a pattern of escalating risk:

e increasing tribunal claims involving autism, ADHD, dyslexia, dyspraxia, and
Tourette’s

misinterpretation of neurodivergent traits as misconduct

workplace cultures shaped by neurotypical norms

outdated HR policies unable to withstand tribunal scrutiny

training that becomes stale and legally ineffective

grievance systems inaccessible to neurodivergent employees

positive duty obligations misunderstood or ignored

These pressures are amplified by the “banter trap,” where discriminatory microaggressions
are disguised as humour, and by the widespread reliance on intent-based assessments that
hold no legal weight under the Equality Act. As a result, employers are increasingly exposed
to strict vicarious liability for conduct they neither endorsed nor anticipated.

The surge in litigation is not driven by employee hypersensitivity or cultural fragility. It is
driven by:

strict statutory liability,

the legal irrelevance of intent,

the positive duty to prevent harassment, and

the absence of preventative governance architecture.

The NWAF™ framework responds to this structural gap by providing a legally aligned,
preventative governance model capable of meeting the statutory threshold now expected by
tribunals. It reframes neurodiversity not as a cultural challenge, but as a governance domain
requiring explicit standards, proactive systems, and audit-ready evidence.
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3. The Statutory Framework: What the Law Requires

The legal duties governing workplace discrimination are clear, uncompromising, and
increasingly enforced. Employers are now operating within a statutory environment where
intent is irrelevant, ignorance is not a defence, and passive compliance is unlawful.
The rise in neurodiversity-related litigation reflects not a cultural shift, but a legal one — and
the statutory framework leaves no ambiguity about what employers must do to remain
compliant.

3.1 Equality Act 2010 - Section 109 (Vicarious Liability)

Section 109 establishes strict vicarious liability for discriminatory acts committed “in the
course of employment.” This liability attaches:

o regardless of whether the employer knew about the behaviour,
o regardless of whether the employer approved of it, and
o regardless of the employee’s intent.

Tribunals consistently confirm that comments framed as humour, banter, or personality
conflict fall squarely within the scope of unlawful conduct when they relate to disability-linked
traits such as literal communication, sensory needs, or executive dysfunction.

3.2 Equality Act 2010 — Section 15 (Discrimination Arising from Disability)

Section 15 recognises that many behaviours associated with neurodivergence — including
direct communication, stimming, sensory regulation, or difficulties with social inference —
are manifestations of disability. Disciplinary action taken in response to these behaviours
is unlawful unless the employer can demonstrate:

e oObjective justification, and
o full compliance with reasonable adjustment duties.

Tribunals increasingly rule that misinterpreting neurodivergent traits as misconduct
constitutes discrimination arising from disability.

3.3 Equality Act 2010 — Section 26 (Harassment)

Harassment occurs when conduct related to disability violates dignity or creates a hostile
environment. This includes:

diagnostic invalidation (“Everyone’s a bit ADHD”),
mocking sensory tools or stimming,

criticising literal communication styles,

framing neurodivergent traits as unprofessional.

The legal test focuses on effect, not intent. A comment meant as humour can still constitute
unlawful harassment.

3.4 Worker Protection Act 2023 — Positive Duty to Prevent Harassment
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The Worker Protection Act introduces a fundamental shift: employers now have a proactive
duty to prevent harassment before it occurs. This requires:

active governance systems,
ongoing training,
preventative monitoring,
accessible reporting routes,
demonstrable intervention.

A policy in a drawer is no longer compliant. A one-off training session is no longer compliant.
The duty is continuous, preventative, and enforceable.

3.5 Case Law Anchors
Recent tribunal decisions provide clear guidance on what constitutes compliance:

e Aleh UK Ltd v Gelin — training delivered 20 months earlier was deemed “stale,”
invalidating the employer’s defence.

e Ellis v Cranswick Foods — direct communication linked to autism/ADHD was
misinterpreted as aggression; disciplinary action was ruled discriminatory.

e Rook v NHS Blood & Transplant — mocking neurodivergent communication traits
under the guise of banter was found to be unlawful harassment.

These cases demonstrate that tribunals expect explicit preventative governance, not
subjective HR interpretation.

Core statutory conclusion:

Employers can only defeat vicarious liability by demonstrating a proactive, explicit, and
continuously maintained governance architecture. NWAF™ provides the structural
mechanism required to meet this statutory threshold.
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4. The National Picture: Evidence of Systemic Failure

Across the UK workforce, employers are experiencing a sharp and sustained rise in
neurodiversity-related litigation. This trend is not confined to any single sector, region, or
organisational size. It is a national pattern, driven by structural misalignment between
statutory duties and the governance systems employers currently rely on.

Tribunal data, case law, and workplace evidence collectively show:

e asignificant increase in claims involving autism, ADHD, dyslexia, dyspraxia,
and Tourette’s

e agrowing number of cases where microaggressions are treated as

discriminatory acts

a consistent pattern of employers losing due to vague or outdated HR policies

a high success rate for claimants, reflecting clear statutory breaches

a widening gap between legal expectations and organisational practice

a lack of preventative governance mechanisms capable of meeting the positive

duty

Employers are increasingly blindsided by the legal consequences of everyday workplace
interactions. Comments framed as humour, curiosity, or informal feedback are being
interpreted by tribunals through the lens of strict liability and disability-related impact. The
“banter trap” — where discriminatory conduct is disguised as workplace humour — has
become a recurring feature in tribunal judgments.

At the same time, traditional HR systems are failing to provide the protection employers
assume they offer. Policies that rely on subjective descriptors such as “offensive,”
“inappropriate,” or “unprofessional” are routinely dismissed by tribunals as insufficient.
Training delivered years earlier is deemed stale. Grievance systems that require high
executive function exclude the very employees most affected by discriminatory conduct.

The introduction of the Worker Protection Act 2023 has further widened the compliance gap.
Employers must now demonstrate that they took all reasonable steps to prevent
harassment before it occurred. This requires:

active monitoring

ongoing training

accessible reporting

explicit behavioural standards
demonstrable intervention

Yet most organisations continue to rely on reactive, intent-based HR frameworks that cannot
meet this statutory threshold.

The national picture is clear:

The rise in neurodiversity-related litigation is not a cultural trend. It is the predictable
outcome of a governance system that has not kept pace with statutory duties or
workforce realities.

NWAF™ provides the preventative governance architecture required to close this gap.
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5. The Governance Gap: Why Employers Are Failing

The rise in neurodiversity-related litigation is not the result of isolated incidents or individual
misconduct. It is the predictable outcome of a governance system that has not kept pace
with statutory duties, workforce realities, or tribunal expectations. Employers are failing not
because they lack goodwill, but because they lack the structural architecture required to
meet the legal threshold of “all reasonable steps.”

The governance gap manifests across six critical domains:

5.1 Absence of Explicit Behavioural Definitions

Most HR policies rely on subjective descriptors such as “offensive,” “inappropriate,” or
“‘unprofessional.” These terms carry no legal weight under the Equality Act and provide no
protection under Section 109. Without explicit definitions of neuro-conduct risks — including
literal communication, sensory regulation, stimming, diagnostic invalidation, and
microaggressions — employers cannot demonstrate that employees were trained to
recognise unlawful behaviour.

5.2 No Neuro-conduct Framework to Prevent Misinterpretation

Neurodivergent traits are routinely misinterpreted as misconduct, insubordination, or poor
professionalism. This misinterpretation is a structural failure, not an interpersonal one.
Without a codified neuro-conduct taxonomy, employers cannot distinguish between
disability-related behaviours and genuine misconduct, exposing them to liability under
Sections 15 and 26.

5.3 Stale or Non-Specific Training

Tribunals increasingly reject training delivered more than 12—18 months earlier, as
demonstrated in Aleh UK Ltd v Gelin. Most organisations lack cognitive decay monitoring,
refresher cycles, or scenario-based training aligned with neurodivergent realities. As a result,
training becomes stale, legally ineffective, and insufficient to satisfy the “reasonable steps”
defence.

5.4 High-Friction Grievance Systems
Traditional grievance routes require:

high executive function

real-time verbal articulation
emotional regulation

tolerance of confrontation

navigation of neurotypical social cues

These systems are inaccessible to many neurodivergent employees, resulting in
under-reporting, delayed reporting, or no reporting at all. Employers remain unaware of risks
until they escalate into formal claims, constructive dismissal, or tribunal litigation.
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5.5 No Preventative Governance Architecture

Most organisations operate reactively, responding to incidents only after harm has occurred.
They lack:

hotspot mapping
early-intervention triggers
behavioural risk classification
preventative monitoring
structured escalation routes

This reactive posture is incompatible with the Worker Protection Act’s positive duty to
prevent harassment.

5.6 Lack of Audit-Ready Evidence

Tribunals require demonstrable proof that employers took all reasonable steps. Most
organisations cannot produce:

training logs

scenario-based assessments
refresher cycles

behavioural taxonomies
grievance accessibility data
intervention records

Without audit-ready evidence, employers cannot defend themselves, regardless of intent or
internal culture.

Governance conclusion:

The gap is not cultural. It is architectural. Employers are failing because they lack the
explicit, preventative, and continuously maintained governance systems required by law.
NWAF™ provides the structural solution to close this gap.

10
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6. The Human Impact: What Workplace Microaggressions Cause

The consequences of workplace microaggressions are not abstract, interpersonal, or trivial.
They are structural, predictable, and measurable. When neurodivergent employees are
subjected to diagnostic invalidation, misinterpretation of communication styles,
sensory-related criticism, or banter-framed harassment, the impact extends far beyond
momentary discomfort. It produces a cascading set of harms that affect individual wellbeing,
organisational culture, and long-term workforce stability.

6.1 Masking Fatigue and Cognitive Exhaustion

Neurodivergent employees frequently engage in masking — the suppression of natural
behaviours to conform to neurotypical expectations. Microaggressions intensify this
pressure, forcing employees to expend significant cognitive and emotional energy to avoid
further scrutiny. Over time, this leads to:

chronic stress

reduced cognitive capacity
emotional exhaustion

diminished workplace engagement

Masking fatigue is not a personal failing; it is a structural response to an unsafe environment.
6.2 Escalation to Burnout and Mental Health Deterioration

Sustained exposure to microaggressions, misunderstanding, or punitive responses to
disability-related behaviours contributes directly to:

anxiety

depression

burnout

withdrawal from team interactions
long-term sickness absence

These outcomes are not isolated incidents — they are the predictable result of environments
that fail to recognise or accommodate neurodivergent needs.

6.3 Exclusion from Progression and Opportunity

When neurodivergent traits are misinterpreted as unprofessionalism, rudeness, or poor
communication, employees are systematically excluded from:

e promotions

e leadership pathways

e high-visibility projects

o performance-based rewards

This creates a structural disadvantage that widens the neurodivergent pay gap and
reinforces inequality across the organisation.

11
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6.4 Constructive Dismissal and Workforce Attrition

Employees who experience repeated microaggressions, inaccessible grievance routes, or
punitive responses to disability-related behaviours often reach a point where remaining in
the organisation becomes untenable. This leads to:

e resignations under pressure

e constructive dismissal claims

e loss of skilled talent

o reputational risk for the employer

Attrition is not a personal choice — it is a governance failure.
6.5 Tribunal Escalation and Legal Exposure

When internal systems fail to provide psychological safety or accessible reporting routes,
employees turn to external mechanisms. This results in:

o formal grievances

e ACAS early conciliation

e tribunal claims

o six-figure settlements

e public judgments that shape national precedent

The legal system becomes the mechanism of last resort when governance systems fail.
6.6 Organisational Instability and Cultural Fracture
Microaggressions do not only harm individuals; they destabilise entire teams. They create:
o fear-based communication
e reduced trust in leadership
e inconsistent managerial responses
o fragmented workplace culture
e increased conflict and turnover
These outcomes undermine productivity, cohesion, and organisational resilience.
Human impact conclusion:
The effects of workplace microaggressions are not interpersonal misunderstandings — they
are structural harms with legal, psychological, and organisational consequences. Preventing

these harms requires explicit governance architecture, not cultural goodwill or reactive HR
processes.

12
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7. NWAF™ Governance Framework: The Structural Solution

The rise in neurodiversity-related litigation demonstrates that traditional HR systems are no
longer capable of meeting the statutory threshold required under the Equality Act and the
Worker Protection Act 2023. Employers require a preventative governance architecture —
one that is explicit, continuously maintained, and capable of demonstrating “all reasonable
steps” to a tribunal. The NWAF™ Governance Framework provides this structure.

It introduces a legally aligned, operationally practical, and psychologically safe model for
preventing discriminatory conduct, reducing legal exposure, and supporting neurodivergent
employees. The framework is built on five core pillars.

7.1 Neuro-conduct Taxonomy

The NWAF™ neuro-conduct taxonomy provides explicit definitions of behaviours that carry
legal risk. It replaces subjective HR descriptors with clear, scenario-based classifications that
align with tribunal expectations.

The taxonomy defines and categorises:

literal communication scenarios

sensory accommodation needs

diagnostic invalidation

stimming misinterpretation

microaggressions disguised as humour

banter-framed harassment

inappropriate commentary on executive function differences

By codifying these behaviours, employers eliminate ambiguity and prevent the downgrading
of discriminatory conduct to “personality clashes.” This is essential for defeating vicarious
liability.

Purpose:
“Replace subjective interpretation with explicit governance.”
7.2 Cognitive Decay Monitoring

Training is only legally effective if it is current. Tribunals have repeatedly ruled that training
delivered more than 12—18 months earlier is “stale” and cannot support a reasonable-steps
defence.

NWAF™ introduces cognitive decay monitoring to ensure training remains active and legally
defensible. This includes:

automatic expiry of training after 12—18 months
mandatory refresher cycles

scenario-based assessments

LMS-triggered reminders

tracking of comprehension and engagement

13
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This ensures that training is a living mechanism, not a one-off event.
Purpose:

“Prevent training staleness and satisfy judicial expectations.”

7.3 Audit-Ready Evidence Logs

To defeat vicarious liability, employers must produce demonstrable proof of preventative
action. NWAF™ provides a structured evidence architecture that records:

training modules completed
scenarios covered

time spent on each module
comprehension scores
refresher cycles

behavioural risk interventions
grievance accessibility metrics

These logs create a tribunal-ready audit trail that demonstrates compliance with the positive
duty.

Purpose:
“Provide the evidence required to prove all reasonable steps.”
7.4 Low-Friction Grievance Architecture

Traditional grievance systems require high executive function and real-time articulation —
barriers that disproportionately exclude neurodivergent employees. NWAF ™ replaces these
systems with a low-friction, psychologically safe architecture that includes:

anonymous reporting

asynchronous submission

sensory-friendly interfaces

optional delayed articulation

structured prompts to reduce cognitive load
removal of real-time confrontation

This ensures that neurodivergent employees can report concerns without experiencing
masking fatigue, cortisol spikes, or social-processing overload.

Purpose:
“Ensure accessibility and capture risks early.”
7.5 The Anonymity Paradox

Anonymous reporting is essential for psychological safety, but it creates a governance
dilemma: anonymous data triggers the employer’s positive duty to act, yet provides
insufficient detail for traditional investigations.

14
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This is the anonymity paradox:

o If the employer investigates aggressively, they compromise anonymity.
o If they do nothing, they breach the positive duty.

NWAF™ resolves this through:

behavioural hotspot mapping

pattern recognition

risk-based escalation

preventative interventions

non-punitive environmental adjustments

This shifts the focus from identifying individuals to addressing structural risk.

Purpose:

“Navigate the tension between psychological safety and statutory duty.”

Framework conclusion:

The NWAF™ Governance Framework provides the explicit, preventative, and continuously
maintained architecture required to meet statutory duties, reduce legal exposure, and create

psychologically safe workplaces. It transforms compliance from a reactive HR function into a
proactive governance system.

15
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8. Implementation Roadmap (2026-2028)

Restoring compliance with the Equality Act and the Worker Protection Act requires a

phased, structured, and governance-aligned implementation plan. The NWAF™ Governance
Framework is designed to be adopted safely and systematically, ensuring that employers
can meet statutory duties while embedding sustainable cultural and operational change.

The roadmap below outlines a three-phase national implementation model that mirrors the
transformation programmes used across regulated sectors. It provides clarity, sequencing,
and governance discipline.

Phase 1 — Immediate (0—-6 months)

Objective: Establish the foundational governance architecture required to meet statutory
duties and reduce immediate legal exposure.

Actions:

e Adopt the NWAF™ Neuro-conduct Taxonomy Introduce explicit behavioural
definitions to eliminate ambiguity and align internal standards with tribunal
expectations.

¢ Implement Cognitive Decay Monitoring Ensure all existing training is reviewed,
refreshed, or replaced. Introduce automatic expiry cycles and LMS-triggered
reminders.

e Launch Low-Friction Grievance Architecture Deploy anonymous, asynchronous,
sensory-friendly reporting routes to remove executive-function barriers and capture
risks early.

e« Begin Audit-Ready Evidence Logging Establish structured data capture for
training, scenarios, comprehension, and interventions to support the “reasonable
steps” defence.

+ Brief Senior Leadership and Governance Boards Ensure Directors, HR
governance leads, and legal teams understand statutory duties and the positive duty
to prevent harassment.

Phase 2 — Medium Term (6—18 months)

Objective: Embed preventative governance mechanisms and operational consistency
across the organisation.

Actions:

e Deliver Scenario-Based Workforce Training Introduce training aligned with
neurodivergent realities, including literal communication, sensory needs, and
diagnostic invalidation.

o Deploy Behavioural Hotspot Mapping Use anonymised data to identify patterns,
emerging risks, and cultural pressure points without compromising psychological
safety.

e Implement Governance Dashboards Provide leadership with monthly reporting on
training compliance, grievance accessibility, behavioural trends, and intervention
activity.

16
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Integrate NWAF™ Standards into HR and Legal Processes Align disciplinary
procedures, performance management, and reasonable adjustment protocols with
the neuro-conduct taxonomy.

Strengthen Managerial Capability Equip managers with the skills to interpret
neurodivergent behaviours lawfully and avoid misclassification of disability-related
traits.

Phase 3 — Long Term (18-36 months)

Objective: Achieve full governance alignment, regulatory readiness, and sustainable
compliance.

Actions:

National Governance Alignment Embed NWAF™ standards across all
organisational units, ensuring consistency in training, reporting, escalation, and
accountability.

Integration with Regulators and Oversight Bodies Align internal governance with
emerging regulatory expectations and sector-wide compliance frameworks.

Annual Compliance Audits Conduct structured reviews of training, reporting,
interventions, and behavioural risk management to ensure ongoing statutory
compliance.

Public Reporting and Transparency Publish anonymised data on compliance,
training cycles, and preventative interventions to demonstrate accountability and
build trust.

Continuous Improvement Cycle Review and refine the neuro-conduct taxonomy,
training content, and governance processes in response to case law, tribunal trends,
and workforce feedback.

Roadmap conclusion:

The NWAF™ |Implementation Roadmap provides a safe, phased, and governance-aligned
pathway for employers to meet statutory duties, reduce legal exposure, and build
psychologically safe workplaces. It transforms compliance from a reactive HR function into a
proactive governance system capable of withstanding tribunal scrutiny.

17
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9. Case Studies (Optional)

The following case studies illustrate how neurodiversity-related incidents escalate into legal,
organisational, and cultural risk when employers lack explicit behavioural standards,
preventative governance architecture, and accessible reporting systems. These examples
are anonymised but reflect patterns consistently observed in tribunal judgments, workplace
investigations, and NWAF™ diagnostic reviews.

9.1 Case Study A — Literal Communication Misinterpreted as Misconduct

Scenario: A neurodivergent employee with autism and ADHD communicates in a direct,
concise manner. Their manager interprets this as rudeness, insubordination, and poor
attitude. The employee is issued a formal warning for “unprofessional tone.”

Governance Failure:

¢ No neuro-conduct taxonomy

¢ No training on literal communication

e No reasonable adjustment assessment

e No audit-ready evidence of preventative steps

Outcome: The employee brings a claim under Sections 15 and 26 of the Equality Act. The
tribunal finds that the behaviour was a manifestation of disability and that disciplinary action
was discriminatory. The employer is held vicariously liable.

NWAF™ Preventative Mechanism:

Scenario-based training

Explicit taxonomy defining literal communication
Managerial capability building

Early-intervention governance

9.2 Case Study B — Stimming Mocked as “Unprofessional”

Scenario: A neurodivergent employee uses subtle stimming behaviours to regulate sensory
overload during meetings. A colleague mimics the behaviour as a joke. The manager
dismisses the incident as “banter.”

Governance Failure:

No explicit definition of stimming as a disability-related behaviour
No training on sensory regulation

No low-friction reporting route

No preventative monitoring

Outcome: The employee experiences masking fatigue, anxiety, and withdrawal from team
interactions. They later file a harassment claim. The tribunal rules that mocking
disability-related behaviours constitutes unlawful harassment.

18
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NWAF™ Preventative Mechanism:

Taxonomy defining stimming misinterpretation
Banter trap prevention

Sensory-friendly reporting architecture
Behavioural hotspot mapping

9.3 Case Study C — Diagnostic Invalidation Escalating to Harassment

Scenario: A colleague repeatedly says, “Everyone’s a bit ADHD,” after the employee
discloses their diagnosis. The comment is framed as humour but invalidates the employee’s
lived experience and undermines their adjustment needs.

Governance Failure:

¢ No explicit prohibition of diagnostic invalidation
e No refresher training

¢ No audit-ready evidence of reasonable steps

e No escalation architecture

Outcome: The employee experiences increased stress, reduced trust in leadership, and
ultimately resigns. A constructive dismissal and harassment claim follows. The employer
cannot demonstrate preventative action.

NWAF™ Preventative Mechanism:

Explicit classification of diagnostic invalidation
Cognitive decay monitoring

Audit-ready logs

Structured escalation routes

9.4 Case Study D — Anonymous Report and the Anonymity Paradox

Scenario: An anonymous report is submitted through an internal portal describing repeated
microaggressions toward neurodivergent staff. The employer hesitates to act due to lack of
identifying detail.

Governance Failure:

No framework for anonymous escalation

No hotspot mapping

No risk-based intervention model
Misunderstanding of positive duty obligations

Outcome: The behaviour continues unchecked. A later tribunal finds that the employer
failed to take reasonable steps after receiving a credible report, breaching the positive duty
to prevent harassment.

19
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NWAF™ Preventative Mechanism:

Behavioural hotspot mapping
Risk-based escalation
Preventative interventions
Governance dashboards

9.5 Case Study E — High-Friction Grievance System Leading to Tribunal Escalation

Scenario: A neurodivergent employee attempts to raise concerns about microaggressions
but is required to attend a real-time verbal meeting with HR. The employee experiences
sensory overload and withdraws from the process.

Governance Failure:

¢ High executive-function demands
¢ No asynchronous reporting

¢ No sensory-friendly adjustments
e No alternative articulation routes

Outcome: The employee later files a formal claim. The tribunal finds that the grievance
system itself was inaccessible and contributed to the escalation.

NWAF™ Preventative Mechanism:

o Low-friction grievance architecture
e Asynchronous reporting

e Sensory-friendly interfaces

e Structured prompts to reduce cognitive load

Case study conclusion:

These examples demonstrate that neurodiversity-related litigation is not driven by isolated

incidents or interpersonal conflict. It is the predictable outcome of governance systems that
fail to recognise, accommodate, and prevent disability-related risks. NWAF™ provides the

structural architecture required to prevent these failures.
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10. Policy Recommendations

The rise in neurodiversity-related litigation, combined with the statutory obligations created
by the Equality Act and the Worker Protection Act 2023, requires a national shift from
reactive HR practice to proactive governance architecture. The following recommendations
are non-political, legally aligned, and designed to support employers, regulators, and
governance leaders in meeting statutory duties while strengthening workplace equity and
psychological safety.

These recommendations mirror the structure used in regulated sectors such as health,
education, and financial services, ensuring clarity, accountability, and operational feasibility.

10.1 Mandate Neuro-conduct Governance Frameworks

Government and regulators should require employers to adopt explicit neur-oconduct
frameworks that:

define disability-linked behaviours

classify microaggressions and diagnostic invalidation
distinguish between misconduct and disability manifestations
provide scenario-based guidance for managers

This ensures consistency, legal clarity, and alignment with tribunal expectations.
10.2 Require Cognitive Decay Monitoring for Training

Training must be treated as a living compliance mechanism, not a one-off event.
Regulators should require:

automatic expiry of training after 12—18 months
mandatory refresher cycles

scenario-based assessments

tracking of comprehension and engagement

This aligns with case law and prevents training from becoming legally stale.
10.3 Standardise Low-Friction Grievance Architecture
Government guidance should require employers to provide:

anonymous reporting routes

asynchronous submission options
sensory-friendly interfaces

structured prompts to reduce cognitive load

This ensures accessibility for neurodivergent employees and supports early intervention.
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10.4 Introduce Mandatory Audit-Ready Evidence Standards
To satisfy the “all reasonable steps” defence, employers should be required to maintain:

training logs

scenario-based assessments
refresher cycles

intervention records
behavioural risk data
grievance accessibility metrics

This creates transparency and strengthens accountability.

10.5 Embed Preventative Governance into Regulatory Oversight
Regulators should integrate neuro-conduct governance into:
compliance audits

organisational reviews

risk assessments
sector-wide reporting

This aligns workplace governance with statutory duties and emerging case law.
10.6 Require Behavioural Hotspot Mapping
Anonymous reporting must be paired with structural analysis. Regulators should require:

pattern recognition

risk-based escalation

preventative interventions

non-punitive environmental adjustments

This resolves the anonymity paradox and supports the positive duty to prevent harassment.
10.7 Fund Governance Infrastructure, Not Just Awareness Campaigns
Government investment should prioritise:

governance systems
digital reporting tools
training infrastructure
data dashboards
compliance audits

Awareness alone does not meet statutory thresholds; governance architecture does.
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Policy conclusion:

These recommendations provide a national governance blueprint for preventing
discrimination, reducing legal exposure, and supporting neurodivergent employees. They
shift the system from reactive HR processes to proactive, evidence-based governance
aligned with statutory duties.
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11. Conclusion

The rise in neurodiversity-related litigation is not a cultural phenomenon, a generational shift,
or a matter of interpersonal misunderstanding. It is the predictable outcome of a governance
system that has not kept pace with statutory duties, workforce realities, or tribunal
expectations. Employers are now operating in a legal environment where intent is irrelevant,
passive compliance is unlawful, and the threshold for demonstrating “all reasonable steps”
has materially increased.

The Equality Act 2010 and the Worker Protection Act 2023 impose clear, uncompromising
obligations on employers. These duties require explicit behavioural standards, preventative
governance mechanisms, accessible reporting systems, and audit-ready evidence.
Traditional HR frameworks — built on subjective interpretation, outdated training, and
high-friction grievance routes — cannot meet this threshold. They were not designed for a
workforce where neurodivergent communication, sensory regulation, and behavioural traits
are increasingly visible and increasingly litigated.

The NWAF™ Governance Framework provides the structural solution required to close this
gap. It introduces a preventative, legally aligned architecture that enables employers to:

define neuro-conduct risks with clarity

prevent training staleness through cognitive decay monitoring
maintain audit-ready evidence for tribunal scrutiny

provide accessible, psychologically safe reporting routes
navigate the anonymity paradox through hotspot mapping
intervene early, consistently, and lawfully

This framework transforms compliance from a reactive HR function into a proactive
governance system capable of preventing harm, reducing legal exposure, and supporting
neurodivergent employees.

The central message of this whitepaper is clear:

The vicarious liability crisis is not a cultural issue. It is a governance issue. NWAF™
provides the preventative architecture required to meet the statutory threshold and
build workplaces that are lawful, safe, and structurally equitable.

Employers who adopt this governance model will not only reduce legal risk — they will
create environments where neurodivergent employees can contribute fully, safely, and
without the burden of masking or misinterpretation. This is not merely a compliance
requirement; it is a structural opportunity to modernise workplace governance for the realities
of the contemporary workforce.
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12. Appendices

The following appendices provide statutory references, case law anchors, governance
diagrams, and terminology required to support the NWAF™ Governance Framework. They
are designed to ensure clarity, transparency, and audit-ready alignment with tribunal
expectations and regulatory standards.

Appendix A — Statutory References

This appendix summarises the key statutory provisions underpinning the governance
framework:

o Equality Act 2010
o Section 109 — Vicarious Liability
o Section 15 — Discrimination Arising from Disability
o Section 20 — Reasonable Adjustments
o Section 26 — Harassment
o Section 136 — Burden of Proof
e Worker Protection Act 2023
o Positive Duty to Prevent Harassment
o Strengthened employer obligations
o Preventative governance expectations
o Health and Safety at Work Act 1974

o Employer duty to provide a safe working environment

These statutory anchors form the legal foundation for the NWAF™ preventative governance
model.

Appendix B — Case Law Summaries

This appendix provides concise summaries of tribunal decisions relevant to neurodiversity,
vicarious liability, and preventative governance:

e Aleh UK Ltd v Gelin Training older than 20 months deemed “stale,” invalidating the
reasonable-steps defence.

o Ellis v Cranswick Foods Direct communication linked to autism/ADHD
misinterpreted as aggression; disciplinary action ruled discriminatory.

e Rook v NHS Blood & Transplant Banter-framed mocking of neurodivergent traits
found to be unlawful harassment.

e Other relevant judgments Patterns include diagnostic invalidation, sensory-related
criticism, and misinterpretation of disability-linked behaviours.

These cases demonstrate the judiciary’s expectation of explicit, preventative governance.
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Appendix C — NWAF™ Governance Diagrams
This appendix includes visual governance diagrams illustrating:

the NWAF™ Neuro-conduct Taxonomy

the Cognitive Decay Monitoring Cycle

the Low-Friction Grievance Architecture

the Anonymity Paradox Resolution Model

the Behavioural Hotspot Mapping Framework
the NWAF™ Governance Escalation Pathway

These diagrams support operational implementation and leadership briefings.
Appendix D — Glossary of Terms
A glossary defining key terminology used throughout the whitepaper, including:

Neuro-conduct
Microaggression
Diagnostic Invalidation
Masking Fatigue
Cognitive Decay
Reasonable Steps Defence
Positive Duty

Hotspot Mapping
Asynchronous Reporting
Tribunal-Ready Evidence

This ensures clarity and consistency across governance, HR, and legal teams.
Appendix E — Governance Templates (Optional)
Optional templates for organisational use:

Neuro-conduct policy template
behavioural risk classification matrix
training expiry and refresher cycle tracker
grievance accessibility checklist
audit-ready evidence log structure
leadership reporting dashboard outline

These templates support rapid adoption of the NWAF™ framework.
Appendices conclusion:

These appendices provide the statutory, operational, and definitional infrastructure required
to implement the NWAF™ Governance Framework safely, consistently, and in alignment
with tribunal expectations.
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